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that the decision by 2 of the 3 committee members was based on 
economic concerns for the City and not based on the facts 
provided at the hearing. This alone constitutes reasonable 
evidence that this issue should be heard by an un-bias PERB 
hearing officer. 

Local 620 is prepared to subpoena all 3 committee members to 
the hearing to establish that: A) the decision of the committee 
has yet to be finalized; B) the non-signed decision was not based 
on statute or facts, but by concern over the availability of the City 
to compensate effected employees for the wrongful violation of 
their MOU. and C) that the unilateral imposing of the 20% 
furlough did in fact violate our MOU by the City Council. 

Local 620 is requesting that PERB recognizes the fact that we 
have been diligently attempting to resolve this matter with the 
City in compliance with our :MOU since April 3, 2009 and since 
February 3, 2010 with PERB .. It is our position that this issue 
needs to be heard by an appointed PERB Hearing Officer and that 
we be given the opportunity to make our case to and receive a 
meaningful decision to this issue based on the facts provided at a 
PERB hearing and not by personal concerns over the City's 
finances. 

In regards to the timeliness issue as state in our February 25, 
2010 letter to you, we have continuously work to resolve this 
issue as outlined by our MOU and that we are timely based on 
that fact and the fact that we have not received an official 
response from the Personnel Committee signed by that committee 
as provided in our MOU. If you still maintain that we are not 
timely or that our complaint lacks merit then I hereby appeal that 
decision and request that the issue of timliness and merit be 
considered at the PERB Board level. ... 

MOU Provisions 

As stated in the Warning Letter, Article 10.4 of the MOU governs hours of work 
and overtime. It provides: 

The normal working schedule of full-time employees shall be 
eight (8) hours of pay or forty ( 40) hours per week. 

Article 7 "GRIEVANCES/DISPUTES" of the MOU provides three steps (informal, formal, 
and appeal to City Administrator) before the matter may be appealed to the Personnel 
Commission (Commission). Step Four provides in pertinent part: 
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Selection of Personnel Committee 

The Personnel Commission shall be appointed for each grievance 
and shall consist of a member appointed by the City 
Administrator, a member appointed by the union and a member 
mutually agreed upon by the City and the union. 

Unless the parties agree otherwise, a hearing shall be commenced 
no later than twenty-eight days from selection of the Personnel 
Commission. An independent hearing officer selected by mutual 
consent of the City and the union shall preside over the hearing. 
However, the hearing officer shall not participate in the final 
determination or the deliberations of the Personnel Commission. 

Personnel Committee's Authority 

Those issues which directly relate to alleged violations of this 
Memorandum of Understanding or City ordinances, resolutions 
and written policies related to personnel policies and working 
conditions shall be subject to review by the Personnel 
Commission ... 

Hearing Procedure 

Except as indicated in this Article, the hearing shall be conducted 
in accordance with the California Code of Civil Procedure and 
the California Evidence Code. In addition, the hearing officer 
may allow the admission of hearsay evidence in the interest of 
justice. The hearing shall be conducted in private unless a public 
hearing is requested by the employee or the City. 

Decision 

After a hearing, an opportunity to present evidence, and an 
opportunity to present such closing arguments as may be 
appropriate, the matter shall be submitted to the Personnel 
Commission for deliberation. The Personnel Commission will 
make a reasonable effort to issue his/her decision within fourteen 
(14) days after the conclusion of the hearing. The decision shall
be in writing and set forth the Personnel Commission's findings
of fact, reasoning and conclusions on the issues submitted. The
decision shall be final and binding on the parties.
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Discussion 

The May 1 7, 2010 Warning Letter contained a full discussion regarding the statute of 
limitations and deferral to arbitration/repugnancy review issues. The letter concluded that: (1) 
the unfair practice was timely because the limitations period was equitably tolled for the period 
that Charging Party pursued the grievance through the parties' grievance procedure 
culminating in the Commission's February 2010 decision, and (2) the parties' Step Four 
process appears to satisfy the requirement of a binding process, albeit not a traditional labor 
arbitration process. The Warning Letter went on to state: 

Like arbitration, the Personnel Commission process encompasses 
the following: the Commission has the authority to issue a final 
and binding decision; the hearing is conducted in accordance with 
the Code of Civil Procedure and the California Evidence Code; 
the parties have an opportunity to present evidence and closing 
arguments; and the parties mutually select the third member of 
the Commission, as well as an independent hearing officer. The 
participation in, and completion of, this process therefore appears 
to preclude PERB from determining whether a prima facie case 
has been stated in the unfair practice charge, unless the 
Commission's decision is found to be repugnant to the Act. 

Charging Party was provided extensive rationale to support the conclusion that PERB was 
precluded from processing the case further and informed Charging Pariy that it could seek to 
amend its charge to contest PERB's deferral determination and/or file a repugnancy claim 
pursuant to PERB Regulation 3 2661. 2 With regard to the issue of a repugnancy claim, 

2 PERB Regulations are codified at California Code of Regulations, title 8, section 
31001 et seq. PERB Regulation 3 2661 states in pertinent part: 

(a) An unfair practice charge concerning conduct subject to 
Government Code Section 3514.5(a)(2) or 3541.5(a)(2), or 
subject to final and binding arbitration pursuant to a collective 
bargaining agreement for parties governed by the TEERA, 
MMBA, HEERA, Trial Court Act or Court Interpreter Act, may 
be filed based on a claim that the settlement or arbitration award 
is repugnant to the applicable Act. 

(b) The charge shall comply with the requirements of Section 
32615. It shall allege with specificity the facts underlying the 
charging party's claim that the arbitrator's award is repugnant 
to the purposes of the applicable Act. [Emphasis added.] 

( c). In reviewing the charge to determine whether a complaint 
shall issue, the Board agent shall have all of the powers and 
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Charging Party was informed that it must allege with specificity the facts underlying its claim 
that the Commission's award is repugnant to the purposes of the MMBA as required by PERB 
Regulation 3 2661. 

Charging Party's amendment concedes that the Commission "does have final authority when 
acting in accordance to the facts supplied at the hearing." However, Charging Party provides 
no facts to support its assertion that the Commission's decision is not final because it was not 
signed. Nothing in the parties' procedure requires that the decision be signed. In addition, the 
decision was issued utilizing the following memorandum format where individual signatures 
were not required: 

CITY OF GUADALUPE 

GRIEVANCE MEMORANDUM 

TO: City Manager & SEIU Local 620 

FROM: Guadalupe Personnel Commission 

SUBJECT: Grievance Appeal Filed by SEIU 

Date: February 22, 2010 

In the second paragraph, the decision named the participants and identified the Commissioner 
that dissented. Therefore, the fact that the decision was not signed, which is neither required by 
the MOU nor by the format in which it was issued, does not invalidate the result reached by the 
Commission. 

As to the repugnancy issue, Charging Party only states that the decision was based on economic 
concerns for the City and not based on statute or facts provided at the hearing. However, the 
Commission's decision contains the following pertinent statementsiconsiderations which rebut 
Charging Party's claims. First, the decision states that "The facts and issues presented for a 
decision in this case ask whether it was a violation of the MOU to establish a work time 
furlough." Second, the decision discusses the management rights clause and Article 10.4. 
Third, the decision recites the history leading up to the implementation of the furloughs, 
including the City's budget issues, various presentationsimeetings, and meet and confer 
sessions. Fourth, the decision states MMBA meet and confer requirements. Based upon the 

duties specified Section 32620. Board agent's issuance of a 
complaint under this section shall not be appealable to the Board 
itself except as provided in Section 32360. 

( d) The Board itself may, at any time, direct that the record be 
submitted to the Board itself for decision. 
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Selection of Personnel Committee 

The Personnel Commission shall be appointed for each grievance 
and shall consist of a member appointed by the City 
Administrator, a member appointed by the union and a member 
mutually agreed upon by the City and the union. 

Unless the parties agree otherwise, a hearing shall be commenced 
no later than twenty-eight days from selection of the Personnel 
Commission. At1 independent hearing officer selected by mutual 
consent of the City and the union shall preside over the hearing. 
However, the hearing officer shall not participate in the final 
determination or the deliberations of the Personnel Commission. 

Personnel Committee's Authority 

Those issues which directly relate to alleged violations of this 
Memorandum of Understanding or City ordinances, resolutions 
and written policies related to personnel policies and working 
conditions shall be subject to review by the Personnel 
Commission ... 

Hearing Procedure 

Except as indicated in this Article, the hearing shall be conducted 
in accordance with the California Code of Civil Procedure and 
the California Evidence Code. In addition, the hearing officer 
may allow the admission of hearsay evidence in the interest of 
justice. The hearing shall be conducted in private unless a public 
hearing is requested by the employee or the City. 

Decision 

After a hearing, an opportunity to present evidence, and an 
opportunity to present such closing arguments as may be 
appropriate, the matter shall be submitted to the Personnel 
Commission for deliberation. The Personnel Commission will 
make a reasonable effort to issue his/her decision within fourteen 
(14) days after the conclusion of the hearing. The decision shall 
be in writing and set forth the Personnel Commission's findings 
of fact, reasoning and conclusions on the issues submitted. The 
decision shall be final and binding on the parties. 
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